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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH
NEW DELHI

This the 31" day of October, 2005,

~ HON’BLE SHRI V. K. MAJOTRA, VICE-CHAIRMAN (A)

HON’BLE SHRI MUKESH KUMAR GUPTA, MEMBER (J)

1 0.A, NO,1963/2005
M.A, Nos.1732, 2037/2005

Indian Telecom Service Association & Others .. Applicants
Versus

Unien of India & Others .. Respondents

2) M.A. NO,1811/2005 in_ 0.A. NO.1963/2005

MTNL Executives’ Welfare Association & Others ... Applicants
Versus

Unioﬁ of Tndia & Others .. Respondents

3)  Q.A.NO,1252/2005

Alchilesh Trivedi ... Applicant
Versus

Union of India & Others ... Respondents

4) 0.A. NO,1626/2005, M.A, NO.1456/2605

Pushpender Singh ' ... Applicant
Versus

Union of Indis & Others .. Respondents

5) 0.A. NO.1933/2005

Ashok Kumar Jain & Others ... Applicants
Versus

Union of India & Others. -~ : .. Respondents
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6)  0.A,NO.1935/2008

Amarjeet Singh & Others

Union of India & Gthérs

7) 0.A, NO.1956/2003

8. P. Narang

Union of India & Others

&) 0.A, NO.1958
Gulab Chandra Rai & Qthers

Union of India & Others

9)  0Q.A. NO.1968/2008

K P Ramanandan & Qthers

Union of India & Others

10)  Q.A.NO.1969/2003

5, Pattabhiraman & Others

Union of India & Others

1) Q.A, NO.2079/2005

3.5.Jain & Others

\ Ugnion of Tndia & Others
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12)  O.A. NO.1954/2003

P.S.Krishna & Others

Union of India & Others

13y  0Q.A.NO,1957/2005

C.V.Vinod & Others

Union of India & Others

4)  0.A.NO,1959/2008

N. Ramakrishna & Others

Union of India & Others

15)  Q.A. NO.1960/2008
R. Radha & Others

Union of Indiq, & Others

16) 0.A NO,1966/2005

B. Sunil Kumar & Others

Union of India & Others

17)  Q.A. NO,1967/2005

D. Vardaharajan

- Union of India & Others
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18) Q.A_NO.2326/200%

3. K. Talware & Others ... Applicants
Versus

Union of India & Others .. Respondents
Advocates :  Shri A K. Panda, Sr. Advocate with Ms. Sikha Roy;

Shri G.D Gupta, Sr. Advocate with Shri V.5 R.Krishna.

Shri K.C Mirtal, Shri V.5 R Krishna;

8hri b § Chaudhary (in MA-1811/2005)

for Apphcants,

Shei P P.Malhotra, Additional Selicitor General with

Shri T.C.Gupta, Advocate for Respondents.

ORDER

Hen’ble Shri VK, Majotra, Vice-Chairman (A):

By virtue of these applications has been assailed respondents’ OM A-
L1013/1/2005-Admn I{ITSYTTS/TES dated 24,3 2005 (Annexure P-1 in QA
No.1963/2005) whereby option has been called for absorption of Group ‘A’
officers of Indian Telecom Service (ITS)Telegraph Traffic  Service
(TTS)/Telecom Factory Service (TFS) in Mahanagar Telephone Nigam Limited
(MTNL)Bharat Sanchar Nigam Limited (BSNL), alleging thal respondents have
resorted to enforee illegal conditions on applicants coercing them into exercising

options for absorption in MTNL/BENL.

2. All these OAs have raised more or less identical facts and issues and
have, therefore, been clubbed together for disposal by the present common order.

For the sake of brevity, the tacts have been culled out from OA No. 1963/2005.

3. Apart from seeking quashment of OM dated 24.3.2005 applicants have
further sought Hirections to respondents to formwlate a just, fair and
comprelensive poalicy for absarption of the applicants in BSNL or MTNL and lor

these who do et opt for absarplion in these organisations.
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4. In mdditivn, i WA Mo, 1R5s/2005  applivinte thsisin have met by
striking down of the provisions of clauses 1 to 7 of the amended rule 37A of the
CQS (Pension) Rules, 1972 and further seeking continuance of these applicants in

the| Department of Telecommunications (DOT) as Government employees.

Deemed deputation and transfer of posts of TTS to BSNI. has also been sought to
be declared as illegal and violative of Articles 3t1, 14 and 16 of the Constitution

of India.

24.3.2005 arc as follows:

Options for abserption in MTNL/BSNL have been called from all serving Group
‘A’ ITS/TTS/TES officers who were transterred to MTNL/BSNL on deemed
deputation basis, also trom those who remained in DOT and who were on the
rolls of DOT/DTS/DTO as on 30.9.2000 as well as called from all officers who
have retired since |.10.2000. The effective date of absorption has been stated as
1.10.2000. It has been stated that option once exercised shall be final and would
not be allowed to be withdrawn at a later stage. 1t is further stated that DOT will
consider the options exercised by the concerned officers along with availatil ty of
posts in MTNL/BSNL and the personnel requiremenf of these organisations and
make final allocations of officers to MTNL/BSNL or retention in DOT depending
an organizational needs and public interest. The decision of DOT in this regard
shall be final and binding on all concerned. MTNL/BSNL would absorb optees as
allocated by DQT. Thereafter, respondents have issued various clarifications
regarding general terms and conditions for absorption, the last being dated
4.10.2005 titled as “Consolidated general terms and conditions for absorption of
Group “A" Officers in MTNL/BSNL”. In these consolidated general terms and

conditions inter alia have been incorporated the following important ones:

b

-
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“Allecation/Absorption orders

7. DoT will consider the option given by Group *A’ officers
along with the availability of posts in MTNL/BSNL and the

peromvnpel aogunooent wl thueew wigoaicalivie and  aehs Goeld

allocation of officers ta MTNL or BSNL. While ordinarily
officers will be absorbed in BSNL/MTNL as per their first
choice, it is possible that other considerations such as working
strength, seniority etc. may come into play. The decision of DOT
in this regard shall be final and binding on the officer.
MTNL/BSNL would absorb optees as would be allocated by

DoT.”

“Changeover to IDA Pay scale:

On gksorption, the corresponding 1A pay goealos in

MLNL/BSNL would be &s under:

' FOR MTNL
SL Existing  CDA Corresponding
| No. pay scale IDA pay scale
: 1, 22400-525-24500 25000-650-30200
? 2. 18400-500-22400 23750-600-28550
i 3. 14300-400-18300 18300-450-
| 23900(E7)
! 4. 12000-375-16500 17500-400-
' 22300(E6)
5. 1000-325-15200 16000-400-
| I e 20800(E5)
‘ 6. 8000-275-13500 [4500-350-
' 13700(E4)
FOR BSNIL,
Sl Existing CDA Corresponding
Nu. paty scale DA pay scale
1 22400-525-24500 25000-650-30200
2. 18400-500-22400 23750-600-28550
| 3. 14300-400-18300 17500-400-22300
f 4, 12000-375-16500 16000-400.20800
5. 1000-325-15200 14500-350-18700
‘ 8. 8000-275-13500 13000-350-182;

: The highest awvailable

“Pay fitment

[DA  pay
MTNL/BSNL is Rs.25000-650-320--/-."

scnl;: | both in

; {1(vili) Acvisor grade officers shall be fitted n the highest
i available IDJA scale with an additional monthly ‘Position
allowance’ of Rs 23500/~ (Position allowance is, however,

d:d AszZE2ilg 0l
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subject to the over all ceiling for perks and allowance  as
prescribed by DPE.

(ix) Any payment already made to Group A’ officers by
MTNL/BSNL pending absorption and implementation of [DA
pay scales {like compensatory or adhoc or advance amounts etc.
like Rs.2750/- pm in BSNL and Rs.3000 pm in MTNL) would be
recovered on fixation of pay in [DA scale. 1t will also be
recoversd fienn the nem-optces {i.e. officers whoe want to
cantinue in Govi. service or do not give any option at all) (ftem
No.9 of General Terms and Conditions annexed with letter
dated 24.03.2008)"

“Payment of Pension:

18.(i) The pension to the Group A officers hpon their
absorption in BSNL/MTNL shali be paid as per the relevant
provisions of Rule 37A of CCS (Pension) Rules, 1972.

(i) Absorbed Group A officers would also have an option to
receive pro-rata retirement benefits for the service rendered in
the government. Ministry of Personnel, Public Grievances and
Pension would be making suitable amendment to Rule 37-A of
the CCS (Pension) rules, 1972, This option shall be exercised by
the absorbed officer within the time period as may be prescribed
by the Government in this behalf. For the service rendered by
the officer in BSNL/MTNL after 01.10.2000, the officer would
be governed by the scheme/rules of BSNL/MTNL. The pro-rata
pension will be calculated on the CDA pay scales as on 30" Sept
2000 of the absorbee and would be payable immediately on
application as may be prescribed. No Deamess Reliel (DR) on
pro-rata pension will be available to such absorbees as he/she
will be getting DA as an employee of BSNL/MTNL.”

“Prototion:
13

70,  The effective date of absorption for Group A officers
shall remain as 1.10.2000. any ad hoc/regular promotion made in
the Government after 01.10.2000 shall be carried forward by the
respective PSU and the pay fitment will be accordingly allowed.
However after issue of Presidential Order for absorption, any ad
hoc/local officiating arrangement shall be at the discretion of the
respective PSU. {Clarification dated 30.08,2005; "

6. In OM dated 4102005 it has alsc been <¢larified that wherever

BSNL/MTNL do not have their own service conditions/rules, the existing rules of

the Government shall apply mutatis mutandis til} such time BSNL/MTNL frame

R

r

thetr own rules,

7. Shri G.D.Gupta, learned Senior Counsel, submitted (hat although DO

Bs2E=EE2:0L

o -:. 1 . . N P . . N
o -.’démded to corporatise the service provision of DOT vide their memorandum

*. "dated 30.9.2000 which was made effective from 1.10.2000, the Department has

W0Ed 25:4T7 SEES-TE2-100



not been able (o issue terms and conditions for absorption of Group “A' officers in
MTNL/BSNL in a comprehensive manner so far though a period of more than
nall @ gecade has olapsed. Thus whils the futws vl the wonserned olfieers ramains
in suspended animation, they are not yet in a position to take a firm and final
decision being handicapped by non-availability of complete information. He
pointed out that even memorandum dated 4.10.2005 is not exhaustive enough and
lacks information on various imporiant aspects, namely, the basis for
allocation/absorption, apart from personnel requirement of these organisations
what would be determining factors weighing in the mind of the authorities for
making final allocation despite officers’ choice, working strength and seniority.
Not only that memorandum dated 4.10.2005 is not exhaustive, it has nol'. even
been endorsed or served/circulated to the concerned employees or *their
associations. Copies of this memorandum have been eﬁdorsed to Members,
Telecom Commission, CMDs of BSNL/MTNL, and a few DDGs only. Learned

Senior Counsel Shri Gupta made the lollowing specific contentions,

(1)  While vide notification dated 30.9.2000 (Annexure P-5) inserting rule I7A
after rule 37 of the CCS§ (Pension) Rules, 1972, il had bécn stated that the
permanent absorption of these employees shall take effect from the date
on which their options “are accepted by the Government”, memoraidum
dated 4.10.2005 specifies 1.10.2000 as the effective date of absorption,
Memorandum of 4.10.2005 is retrospective in naturc.and runs counter to
the spirit of aforesaid notification dated 30.9.2000. 1f the absorption is
given a retrospective effect, the affected Government smployees shall lose
various benefits which had already accrued to them, such as qualifying

service rendered by them from 1 10,2000 till date, for pension purposes.

. "
(2) Without a decision al the competent tevel, DOT has reduced the strength

of varipps categories of posts. To iHlustrate, he referred to Annexure R-13

to the effect that against four posts at the level of Higher Administrative
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(3)

| .
Grade (Rs.22400-24500) (indicated in OM dated 3092000 on the

subject), only one post!has been shown in the Higher Administrative

Grade in DOT,

Group "A’ ufﬁéers working in these organisations were paid ad hoe
amount of Rs.2.750/~ per month wef 1102000, No conditicn of
towovely wl e anwunt in the event of non apting for ahenmtinn in
BSHNLMTHL luad Leen attached to such payment even vide order datod

17.6.2004. However, through OM dated 4.10.2005 under clause LH1(x)

recovery of the said amount has been prescribed,

DOT had izeued clavitieation dated 305 2005 (Annexure P-10) Among

athere, slarificatinn an criteris for allocation 1o MTNL/BSNL/Government

servict wiolb olgked. Teowvas wlasibud thaot ths altesaticon o HEAMLAITRL

shall be based on factors like — (1) ihe option exercised; (2) Lhe working
strength as on the date of allocation: (3) seniority;land {4) incumbency in
PSU. Vide OM dated 4.10.2005 the “incumbency” I‘r‘ac:tor has been
replaced by expression “ete.”. Tt would imply that incumnbency factor hag
been given a go by and in any case it would not be one of the main factors.
It could also iﬁ‘wply leverage to DOT to emphasize arbitrarily either

senfority or incumbency or some other factors denying  rativnal

" consideration.

IDA pay scales have been made effective in MTNL/BSNL from
1.10,2000. Excepting uniformity of two pay scales, namely Rs.25650-
30200 and Rs.23750-600-28550 the other four scales in MTNL are higher
than those in BSNL. For this purpose reference was made to paragraph 10
of OM datedl 4.10.2005. He contended that such difference is
discriminatory and would make Junior Administrative Grade (JAG)

selection grade level officers allocated to BSNL ineligible to apply for

BS2BEEE2 0L
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(6)

Schedule-C posts in PSUs. He explained that while JAG sclection prade
level in MTNL is Rs 18500-450-23900 making MTNL JAG selection

grade officers eligible for above purpose, officers, hoiding the same level
in BSNL would be placed in lower pay scale tg""r‘flﬁs.17500«400—22300

which would render them ineligible for above purposs and as such would

be detrimental to the interest of the entire cadre of ES_&'L.

Lastly the learned counsel stated that whereas vide OM dated 30.9.2000
respondents have decided to transfer DOT staff to BSNL w.e.f 1.10.2000,
government have ceaselessly continved to recruit personnel in DOT.
through UPEC and placed tham nn deemed deputation with BENL without
any forewarning that there is a likelihood of their being declared surplus in
As such, the

the event of non-exercising option for absorption.

gavernment is estopped from changing their status of civil servant to their

detriment,

8, Learned Senior Counsel Shri A K Panda . appearing in QA

No. 1252/2005 submitted as follows:

(1)

Applicants had been selected through a combined competitive Engineering
Services examination held by the Union Public Service Commission and
had opted for P&T Building Works Services out of a total of nine Services
that were available 1o Category-1IT Electrical Engineeting Group ‘A’
Services. The learned counsel submitted that in the event of declaration of
these applivants as surplus Governmant ghould adjiat them i one of the
other Electrical Engineering Group ‘A’ Services, for which they had
initially competled‘ allotting them bottom seniority vis-a-vis the candidates
selected for the related Service in the year of applié:;.mts‘ selection. In this
connection, he rclied on Tribunal's orders dated ©6.8.2002 whereby QA

No.298/2002 Umuhanta Bhattacharjee v Unlon of Irdia o Ochers with

PSRl .
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connected matters was disposed of with certain dirsctions, The court had
taken into account cognizance the requirement of clarity in respect of the
pay scales, fitment fonnula and promotional avenues of the officers on

absorption, in the absence of which, it was recopnised that the concerned

could not give an option for absorption.

Referring to impugned Annexure A-1 dated 2432005 vide which option
for absorption of Group ‘A’ officers of P&T (Building Works) Group ‘A’
Service were called, the learmed Senior Counsel stated that officers had
been accorded four weeks’ time to submit their aptions, however, now the
concerned officers have not been afforded any time for submitting their
options for absorption, and on the other hand, vide communication dated

18.10.2005 stand repatriated to their parent department,

BSNL has not yet framed any detailed personnel policy covering matters
‘relating to recruitment. rules, norms/rules for creation of posts, cadre
structurg, promotion policy, cadre management, and eligibility criteria for
various technical and management posts at various levels. As such, the
concerned officers would not be in a position to make an informed choice
for absorption particularly when their status from civil servants is going Lo
be downgraded. He further submitted that 4 Govemment servant cannot
be deprived of his status as a “civil servant” without his consent. The
learned counsel stated that by the wnpugned memoraﬁda respondents are
“obtaining options of the concerned officers for absorption in the
corporations and that their willingness for absorptions has not ;been
solicited. As a matter of fact, respondents ought to have obtained
willingness of these officers for absorption in these corporations and in the
gvent they are unwilling for such absorption, they should be allowed to
continue In - Government service in DOT or in any  other

Ministry/Department. He further laid emphasis on the distinction between
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‘option’ and “willingness’. In this connection, he relied on 1994 Supp (3)
SCC 204 State of Tamil Nadu & rs. v F.S. Bolukrishanan & Ors,
particularly paragraphs 10 and 11 of the judgment. He also drew support

from 1998 (2) SCC 563 Orissa State Electrical E ngineers Association v

State of Orissa & Ors.

{4 Harslt mueasures like declaning Government oi'ﬁcials‘wlm have put in long
years in service surplus without exploring other ﬁiternatives such as
deputation in other Ministries/Departments of the Government, should not
he adopted. The learned Senior Counse! stated that identical jobs and posts
do exist in other departments of the Government of India for which

~ recruitment through the same examination as taken by these applicants is

still continuing.

(5)  Lastly, relying on 1986 (3) SCC 136 Central lnlnnld Water Transport
.Corporation Ltd. & Anr. v Brojo Nuth Ganguli followed in AIR 1991 §C
101 Delhi Transport Corporation v DTC Mazdoor Congress & Ors., he
maintained fhat applicants are forcibly being subjecied to submit option
for absorption in BSNL/MTNL while their bargaming power vig-a-vis
respdndems is unequal. He pointed out that in these judgments the test of
reasonableness or fairness of a clause in a contract has been recognised
where there was inequalily of bargaining power. He submitted that
applicants are facing a situation resulting in unfair and unreasonable

bargains belween the parties possessing wholly disproportionate and

unequal bargaining powers.

" 9, Learned counsel Shri V.8.R Krishna submittgd as follows:

‘ *-,, W, ]
“‘&1) In paragraph 18 0 OM dated 4.10.2005 wherein the issye of payment of
pension has been dealt with, it has been provided that pro ratct pension of

absorbed Group *A’ ofticers will be calculated on CDA scales as on

LY
5
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30.9.2000. He contended that reckoning pro rate pension from 30.9.2000
is contrary to the notification dated 14.10.2005 amending rule 37A of the
CCS (Pension) Rules, 1972, particularly sub-rule (8) wherein after the
words “as the case may be”, following has been inserted, nantely:
“or at his option to receive pro rata retirement
benefits for the service rendered under the Ceniral
Government in accordance with the orders issued by
~the Central Government.”
The learned counse! further pointed out that this notification has come into
force on 14.10.2005, i.e., on the date of its publication. Our atlention was
plrsibrary 1o OB TUMH st & TIARD meathoumblegtoof Rattlemant af
rpisse 1o Lentral Fubllc Scotor  PIndermakings/Ceutral  Autueviious
Bodies”, which provides as follows:
“(¢) The permanemt Government servants with less than 10
years' service, quasi-permanent employces and temporary
employees who opt for the rules of the PSU/autonomous
Body shall be entitled to an amount equal to Provident
Fund contribution for the period of their service under the
Government upto the date of permanen{ absorption in the
PSU/autonomous Body with simple interest at 6% per
annum as opening balance in their CPF account with the
Public Sector Undertaking/autonomous Body.”
Thus the learned counsel maintained that absorbing applicants retrospectively
from 1.10.2000 would result in selting five years’ pensionable service of
applicants absolutely at naught which would otherwise be reckoned as qualifying
service for pensionary purpases. Moreover, the OM dated 57.1989 has not been

taken into consideration while amending rule 37A of the rules 7bid either in the

year 2000 or on 14.10.2005 when this rule was further amended. as stated above.

(2)  The learned counsel contended that though Government have clarified
vide OM dated 4.10.2005 that wherever BSNL/MTNL do not have their

own service conditions/rules, the existing rules of the Government shall
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He apprananded a ghuation whete these bodics way formulate sules in
relation to various benefits including housing, medical, LTC etc. which
may be detrimental to these personnel being absorbed in BSNL/M'TNL
which may provide terms and conditions which may be inferior to the
present terms and conditions under the Government rules. At present
being Government servants these applicants have rules which cannot be

modified to their disadvantage.

(3) With reference to paragraph / 1 UIVL GAle0 4. 1V L0003 4ue Isabed vounsul
maintained that procedural taimess is neithen visiblle nor incorparated for
allocation/absorption of these officers in BSNL/MTNL, He apprehended

arbitrariness and nepotism in evarcise of everntive power in allocation of

officers to BSNL or MTNL.

10. Learned counsel Shri K C.Mittal referring to the reliefs claimed in QA
No.1958/2005 pointed out that applicants have raised certain ﬁ;mclamentai issues
which have not been raised in the other OAs inasmuch as they have sought
striking down Of the provisions of clauses 1w 7 of the amended rule 37A of the
CCS (Pension) Rules, 1972 and further seek continuance of these applicants in the
DOT as Government employees. He further pointed out that applicants have also
sought deslasation of dsamsd dapitation and transfar af nosiz of ITS to BSNL as
Megel and sdolotive of Articles 211, 14 and 16 of tha r‘r{gq;imtinn He further
staredd that mppliconis have alac scught & direetion to reepondants not ta convert
DOT. which is a multi—diaciﬁlinmv dopartment into limited organieations, ie,

MTNL/BSNL for shaking the career interests of organized technical Group “A’

officers of the TTS. Alternatively, he stated that applicants herein have sought a

‘direction to respondents to further clarify the general terms and conditions for

absorption and to encadre posis in various Ministries/Departments/organisations

‘\.
'

-

g g e
. '
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in the Government. In support of the reliefs claimed by these applicants, Shri

Mittal submitted as follows:

(1

2)

)

Y

i

The orders dated 30.9.2000 transferring the officials belonging to various
organized services and cadres and posed in MTNL/BSNL along with their
posts on existing terms and conditions on as-is-where-is basis on “deemed
deputation” are illegal inasmuch as in the service jurisprudence there is no
concept of “deemed deputation” at all. e specifically mentioned that
fior*ceaseaana 1s SonunudiTny 'veiny wliretanen waodgiMIWMEIN et
urse.

By addition of rule 37A in the CCS (Pension) Rules, 1972 the learned
counsel pointed out that respondents have brought in objects alien to the
subject of pension like option to revert to the Government or to seek
permanent absorption in the PSU oF AUl0NOMous bcjcl); or abolition of post
held in the Government upon absorption of Government servants in the
PSUs, etc. He contended that such aspects of service could have been
dealt with in the related recruitment rules of the Government servants.
Thus, he expressed that insertion of rule 37A ibid 1s contrary to the
recruitment rules and constitutes an ‘excessive piece of legislation’. In
this behalf the learned counsel relied on 1980 (3) SCC 418 Dr. JP.

Kulshrestha & Ors. v Chancellor, Allahabad University & Ors.

Dy sciting up DEMLMTML. and trancforring tha businese and ctaff of the
DOT vide OM dated 30.9.2000, Government have acted against the
Allocation of Business Rules as well as the statutor}_ rules governing the
recruitment and other service matters of the organized services involved in
the present matter, e further supplemented that while a new business not

already being conducted by the government can be entrusted with a

Bal

f
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(4)

()

/

corporation like MTNIL/BSNL, however, the existing business of
providing telecom services currently run and entrusted with the DOT

cannot be parted and handed over to such bodies.

On a specific query from the Bench whether vires of OM dated 30.9.2000
on the subject of setting up of BSNL/MTNL. has been challenged through
the present QA, the learned counsel answered in the negative.  He,
however, maintained that although the vires of OM dated 3092000 has
not been challenged, yel applicants can raisc objections about the deemed

deputation of staff, terms and conditions of absorption eic.

The learned counsel mentioned that TTS (Group 'A") Recruitment rules,
1092 were framed under Article 309 of the Constitution, Under these
rules applicants had been recruited in service. however, through mere
exccutive instructions, namely, OM dated 30.9.2000, respondants are
negating the effect of the rules framed under the Constitution masmuch as
they are transferring the entire business of DOT including the posts held

by applicants and thereby jeopardizing their entire service career,

Government of India declared their new telecom policy in 1999, Vide

OM dated 30,9.2000 respondents have stated that Government had

decided to corporatise the service provision functions of DOT in
pursuance of the aforesaid policy. The learned counsel stated that there is
no challenge to the said policy but its execution through the present
pétition. He maintained that respondents have grossly failed to evolve a
comprehensive package for setting up BSNL. He further maintained that
in the law laid down by the Hon'ble supreme Court in 2002 (2) SCC 333
MCO Employees’ Union (Regd) v Union of India & Ors., judicial
review is not completely ousted and reasonableness of the executive action

can always be tested in the courts of law.

I
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(6)  Citing AIR 1999 SC 840 Chairman, Public Service Commission, J&K v
Sudarshan Janoval & anr., the learned counse! pleaded that Section 21 of
the General Clauses Act, 1897 states, “where, by any Central Act or
Regulation a power to issue notifications, orders, rules or bye-laws is
conferred, then that power includes a power, exeri;isable in the like
manner and subject to the hike sanction and conditioas (if any), to add to,
amend, vary or rescind any notifications, orders, rules or bye-laws so
issued.” 1n this backdrop, he took exception to issuance of OM dated
30.9.2000 whereby respondents have resorted 1o restructuring DOT and
parting with the civil posts created and governed under the ITS (Group
‘A’) Recruitment Rules): 1992, As such, respondents could not have
transferred the civil ‘posts held by applicants and they shall also not be able

abolish such posts by mere executive orders.

tl. We have also heard learned counsel Shri D.§.Chaudhary, who had
sought impleadment of MTNL Executives Welfare Association in OA

No. 1963/2003,

12 Replying to the contentions made on behalf of applicants, Shri
P.P Malhotra, learned Additional Solicitor General, at the outset, expressed his
anguish about the manner in which the ITS association through itsell or through
its individual members have filed series of petitions on the same subject before
various Benches of this Tribunal and different High Courts in the country. He
stated that these applicants have filed nine cases before the High courts and thirty-
seven cases before various Benches of this Trbunal Thus. the learned ASG
maintained that applicants have abused the process of law and resorted to “Bench
hunting” on the same issue. [n this manner, the leamed ASG, brought the alleged
misdemeanour of applicanis to the notice of the Beneh and maintained that such a
conduct of these applicants disentitles them to any relief claimed through these
QAs,

"\
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13, The learned ASG then proceeded to deal with the contentions made

on behalf of applicants on merit.

14, As regards the contention of applicants regarding transfer/abolition of

posts held by applicants as civil servants being contrary to Articles 19, 311 and

309 of the Constitution, the learned ASG, relying on 1973 (2) SCC 650 M.

Rumanatha Pillai v State of Kerala & Anr. — & Constitutional Bench judgment -
maintained that the aforesaid Articles of the Counstitution are not applicable and
the issue raised is no longer res integra. The Government have a clear power to

create or abolish a post. In this regard, he specifically referred 1o the following

paragraphs of the aforesaid judgment:

«12 The contentions on behalf of the appellant
Ramanatha Pillai were these, First, the order abolishing the post
is vitiated by mala fide of respondent No.Z2. Second, the
abolition of the post does not terminate the agreement, dated
December 20, 1968. Third, the abolition of the post has the
effect of terminating the services of the appellant, and, therefore,
it is invalid by reasen of non-compliance with the provisions of
Article 311 of the Constitution.  Fourth, the order of the
Government was made without giving an oppurtunity to the
appellant and thereby violated the principies of natural justice. It
was said that the order of Government entailing the civil
consequences of loss of service could ‘be made only after
observing the principles of naturai justice. Fifth, the principle of
estoppel applies to the case that it was not lawful for the
Government to terminate the services of the appellant.”

“13. On behalf of the other appellants the contentions
are these. The right to permanent tenure is created by rules or
Acts. The executive decision cannot put an end to these rights,
Qervice Rules create statutory rights to receive salary and
pension till the age of superannuation. These statutory rights
constitute property within the meaning of Articles 19 (1) (), 31
(1) and (2) of the Constitution. The gholition of a post is & mere
executive decision and it cannot terminate the statutory tenure of
service nor can it affect fundamental rights without the support
of a valid law. The tenure cannot be taken away by rule or an
Act which is inconsistent with Article 311 (1) and (2) of the
Constitution, both before and after the amendment of that
Article.  After amendment of Article 311(1) a permanent
Government servant holds office during good behaviour and the
doctrine of pleasure stands negatived except to the extent saved
expressly by Article 310. A premature termination on abolition
of post violates Articles 311(2), 19(1) (f) and 31(1) and also
Articles 14 and 16. If termination of employment after notice is
bad a termination without notice without a valid rule is worse.”
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“14. The first question which falls for determination is
whether the Government has a ng,ht to abolish a post in the
service. The power to create or abolish a post is not related to
the doctrine of pleasure. 1t is a matter of governmental policy.
Every sovereign Government has this power in the interest and
necessny of internal administration, The creation or abolition of
post is dictated by pol:cy decision, exigencies of circumstances
and administrative necessity. The creation, the continuance and
the abolition of post are all decided by the Government in the

- interest of administration and general public.”

“36.  The abelition of post may have the consequence
of termination of service of a government servant.  Such
termination is not dismissal or removal within the meaning of
Article 311 of the Constitution. The opportunity of showing
cause against the proposed penalty of dismissal or removal does
not therefore arise in the case of abolition of post. The abolition
of post is not a personal penalty against the government servant.
The abolition of post is an executive policy decision. Whether
after abolition of the post the Govermment servant who was
holding the post would be offered an employment under the State
would therefore be a matter of policy decision of the
Government because the abolition of post does not confer on the
person holding the abolished post any right to hold the post.”

“39.  The right to hold a pest comes to an end on the
abolition of the post which a Government servant holds.
Therefore, a Government servant cannot complain of a violation
of Articles 19(1) (f) and Article 31 of the Constitution when the
post is abolished.”

“41.  The High Court was correct in all the three
appeals in coming to a conclusion that the abolition of post does
not attract Article 3117,

15. The learned ASG then contended that questions relating to the
constitution/creation/abolition of posts and other terms and conditions of service
including promotional avenues are within the exclusive discretion and juriscliction
of the State. Thus, the statutory tribunals cannot direct the Government on these
matters. He drew support from 2003 (2) 5CC 632 P.UJoshi &. Ors, v
Accountant General, Ahmedabad & Orx., and referred particularly to paragraph

10 of the said judgmment. [t reads, thus:

“10. We have carefully considered the submissions made
on behalf of both parties. Questions relating to the constitution,
pattern, nomenclature of posts, cadres, categories, their
creation/abolition, prescription of qualifications apd other
conditions of service including avenues of promotions and
griteria to be fulfilled for such prometions pertain to the field of
policy is within the exclusive discretion and jurisdiction of the
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State, subject of course, (o the limitations or restrictions
envisaged in the Constitution of India and it is not for the
statutory tribunals, at any rate, to direct the Government to have
a particular method of recrultment or eligibility criteria of
avenues of promotion or impose itself by substituting its views
for that of the State. Similarly, it is well open and within the
competency of the State to change the niles relating to a service
and alter or amend and vary by addition/subtraction the
qualifications, eligibility criteria and other conditions of service
including avenues of promotion, trom time to lime. 85 the
administrative exigencies may need or necessitate. Likewise, the
State by appropriate rules is entitled to amalgamate departments
or bifurcate departments into wore and constitute  dilterent
categories ol posls  OF cadres by underlaking  further
classification, bifurcation or amalgamation as well as reconstitute
and restructure the pattern and cares/categories of service, as
may be required from time to time by abolishing the existing
cadres/posts and creating new cadres/posts. There is no right in
any employee of the State to claim that rules governing
conditions of his service should be forever the same as the one
when he entered service for all purposes and except {or ensuring
or safeguarding rights or penefits already earned, acquired or
accrued at a particular point of time, a government servant has no
right to challenge the authority of the State to amend, alter and
bring into force new rules relating to even an existing service”.

16 Reliance was also placed on 1980 (3) SO 29 Dr. N.CSinghal v

Union of India & OFs., particularly paragraph I8, to contend that Government is

a better judge to decide to create or abolish the posts depending upon the need of

the organisation and the, requirements of general public. ~ The creation,

continuation and abolition of posts are all decided by the Covernment in the

interest of administration and general public. The courts would be the least

competent in the face of scanty materia) to decide whether Government acted

honestly in creating a post or refusing to create a post or its decision suffers from

mala fides, legal or factual. The observations made therein read as follows:

*18. ... Whether a particular post is necessary is a
matter depending upon the exigencies of the situation and
administrative necessity. The government is a better judge of the
interests of the general public for whose service the hospitals are
set up. And whether a hospital catering to the needs of general
public providing medical relief in different specialties has need
for a particular post in a particular gpecialty would be better
judged by the government running the hospital. If government 15
a better judge it must have the power to create or abolish the
posts depending upon the needs of the hospital and the
requirements of general public. Creation and abolition of posts is

I\\
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& Anaother, it was mainta

ent policy and every sovergign government
has this power in the interest and necessity of internal
administration. The creation or abolition of posi is dictated by
palicy decision, exigencies of circumstances and administrative
necessity, The decision, the continuance and the abolition of post
are all decided by the government in  the interest of
administration and general public (sec M. Ramanatha Pillai v.
State of Kerala). The court would be the least competent in the
face of scanty material to decide whether the government acted
honestly in creating a post Of refusing to creale a post of ity
decision suffers from mala fide, legal or factual. 1n this backdrop
it is difficult to entertain the contention of the appellant that posts
‘were created t0 accommeodate some specific individuals ignoting
the requirements of the hospital or the interest of the weneral

 public at large.”

a matter of governm

1. With reference to 2003 (5) SCC 134 J.P.Bansal v State of Rajasthan

ired that the powsr o abolish a civil post is inherent in a

right to create it. The Government has power subject of course to the

constitutional provisions 10 reorganize a department {0 provide efficiency and 1o

bring about ¢conomy. It can abolish an office in good faith, Further that the

decision-maker's freedom 10 change the policy in public interest cannot be
fettered by the application of the principle of substantive legitimate expectation.

To the same effect the following observations made by Lord Diplock in Hughes v

Deptt. of Health and Social Security (1985 AC 770), have been relied upen:

uAdministrative  policies  may change with changing
circumstances, including changes in the political complexion of
Governments. The liberty t¢ make such changes is something
that is inherent in our constitutional form of government.”

18. Strong reliance was also placed on 1909 SCC (L&S) 627 Allem

to suggest that since the

Longhkumer v Medokerhe Terhuja & (hers,

Government has taken a specific decision locking to the special circumstances in

a given case, 10 absorb the appellant therein w.ef 1.11.1978, which decision was

backed by appropriate recommendation from the department concerned setting
i

L'out all circumstances in which the proposal is made, the decision cannot be called

arbitrary or unreasonable. It was pointed out that the aforementioned judgment
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was also a case where a retrospective absorption of deputationist from the date he

was taken on deputation was in question.

19. With reference to the abservations made by the Hon’

Court in 1999 (1) SCC 368 Dharam Pal & Others v Food corporation of India

& Others, it was contended that applicants cannot challenge the qualification

fixed Ly icspondents for abgorption or subsequent recruitment in the ¢adre

concerned and no challenge can be made if the government decides to form a

separate cadre considering the administrative necessity in its working and filling

up the posts in such cadre.

20, Our attention was also drawn to the Division Bench judgment of the

Hom'ble Delhi High Court dated 22.3.2002 in CWP No.7544/2001 [ndian

Telecom Service Association v Union of India & Ors., wherein a challenge was

made by the aforesaid association to the order dated 8.5 2000 seeking option from

the members of the petitioner-association for permanent absorption in MTNL and

which challenge was rejected by this Tributial vide order dated 12.10.2001 in OA

No.1252/2000. Various contentions, as raised i the batch of present applications,

were indeed raised, contended the learned ASG, and were rgpeilcd by the Hon'ble

High Court. Strong reliance was placed on the following observations from the

said judgment:

“The touch-stone of legal requirement for exercising of
an irformed option, is that the individual officers concerned
should know about the package of terms and conditions,
including any uncertainties or vagaries or delays which are likely
ta arise in the transferee organisation (MTNL). There is no
obligation cast on the Government (o re-assure them and satisfy
them in all respects before calling upon them to exercise the

option,

In the impugned order we find the Tribunal has duly
addressed ifself to the above-said consideration viz. of the
members of the petitioners’ association and other concerned
employees of Group A and B, being duly enables in the matter of
making an intormed cholee i 1eladun v the option called froam
them by the impugned Jetter/order dated 8 5 2000. The Tribunal

has rightly noted that there is no compulsion upon anyone to opt

¢
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